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Barnard J. held that she did not intend to marry the respondent,
tKat a fraud had been perpetrated upon her and that therefore
she must be granted a decree of nullity. Unfortunately it
cannot be predicated that the learned judge treated the defect
as contractual, for he did not inquire whether the mistake would
be regarded by the lex loci celebrationis as sufficient ground
for relief. A not unreasonable conclusion, however, is that
he presumed Indian and English law to be the same on the
matter.
But the view that a mistake affecting consent is a contractual Doubt
defect was certainly not accepted by Hodson J. in Way^.JVay^ JJJJ^" 9t
the case of the Russian wife who was forbidden by the Soviet v%y ' JJ
authorities to join her husband in England.
The petitioner, a British subject domiciled in England, went through
a ceremony of marriage at Archangel with the respondent domiciled in
Russia, as the result of which he believed that he had been legally
married. He later claimed annulment on the grounds, (i) that certain
formalities required by Russian law had been omitted, (2) that the
marriage was void for want of consent, since he believed at the time of
the ceremony that his wife would be allowed to accompany him to Eng-
land and also that it was the duty of both parties to live together. Ac-
cording to Russian law he was mistaken in both respects.
Hodson J. first held that there had been no neglect of the
Russian formalities. He then propounded the doctrine that
'questions of consent are to be dealt with by reference to the
personal law of the parties rather than by reference to the law
of the place where the contract was made', with the result that
'the matrimonial law of each of the parties* had to be applied.2
He then held that by English law, the personal law of the
petitioner, consent is not nullified by mistake of the kind
pleaded, a finding with which it is impossible to disagree.
The Court of Appeal3 held the marriage to be void on the
ground that the Russian formalities had not been observed,
and therefore anything that was said about the law to govern
the question of consent was obiter. Bucknill L. J. and Denning
LJ. made no reference to the matter, but Sir Raymond Ever-
shed M.R. was 'prepared to assume' that Hodson J. was correct
in referring the question to the personal law of the parties.4
To classify want of consent as a personal defect and to Submitted
assign it to the law that governs status seems utterly wrong on of *^£t
principle. A valid agreement by the parties to go through a»*«>&-
1  [1950] P. 71.	2 At p. 78.        defect
3 Sub nom. Kenwardv. Kcnward, [1951] P. 124.	4 At p. 133*

